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MOTION FOR RECONSIDERATION OF THIS HONORABLE COURT’S ORDER 
DENYING ACCESS TO AUDIO/VIDEO RECORDINGS PERTAINING TO THE 
ABOVE REFERENCED CASES / BRIEF IN SUPPORT. / PROOF OF SERVICE 
Petitioner Eric L. VanDussen, a freelance reporter, request that this Honorable Court 
grant his motion for reconsideration and for a waiver of any potential fees associated with his 
motion ae the production of the requested recordings. In support of his motion, Petitioner 
_ States as follows: 
l. Petitioner filed has initial motion for access to audio/video recordings of oral 
arguments in the above referenced case on September 7, 2010. 
2. This Court denied Petitioner’s motion, without any explanation or particularized 


justification, in its Order entered on September 15, 2010. 


3. This Court committed palpable error when denying Petitioner’s motion because it 
is unjustly limiting access by Petitioner and the public to the record of a court proceeding without 
any party having filed a written motion that identifies the specific interest to be protected. 

4. This Court committed palpable error when denying Petitioner’s motion because it 
has never identified a specific interest to be protected with its denial. 

5. This Court committed palpable error when denying Petitioner’s motion because it 
has never determined that this Court’s interest in nondisclosure outweighs the rights et the public 
and Petitioner to access the requested audio/video recordings of oral arguments in this case. 

6. This Court committed palpable error when denying Petitioner’s motion because 
this Cous denial was not narrowly tailored to accommodate any. possible interest this Court is 
seeking to protect. 

7. This Court committed palpable error when denying Petitioner’s motion for access 
to audio/video recordings of oral E in the above referenced case because it failed to 
forward a copy of this Court’s denial order, which limited access to a proceeding that otherwise 
~ would be public, to the State Court Administrative Office. 

| 8. Petitioner cannot fathom why this Court feels the need to prohibit him from 
obtaining and danak full and complete information regarding the affairs of this Court. 

9. Petitioner intends to freely disseminate the requested audio/video recordings of 
oral arguments to various publicly supported radio/television stations throughout Michigan and 
to any other individuals or organizations who request them. | 

10. Petitioner also intends to stream the requested audio/video recordings of the oral 


arguments in this case online, so that anyone can access and download them off of the internet. 


11. Petitioner relies on his notarized Affidavit Concerning Financial Status as support 
for his request for a waiver of any potential fees associated with this motion. (EXHIBIT 1) 
12. The waiver of any potential fees associated with this motion is certainly necessary 


because Petitioner’s current financial status is genuinely and verifiably dire. 


WHEREFORE, Petitioner respectfully requests that this Court grant his Motion for 
Reconsideration and reverse its Order Denying Access to Audio/Video Recordings Pertaining to 
the Above Referenced Cases. Further, Petitioner begs this Court to grant his motion for a waiver 


of all fees associated with his motion and the production of the requested recordings. 


Respectfully submitted, 


September 30, 2010 ZB 7 iS eg 


Eric L. VanDussen - Petitioner 
615 S. Maple Street 

Traverse City, MI 49684 

(231) 651-9189. 





BRIEF IN SUPPORT OF MOTION FOR RECONSIDERATION OF THIS 
HONORABLE COURT’S ORDER DENYING ACCESS TO AUDIO/VIDEO 
RECORDINGS PERTAINING TO THE ABOVE REFERENCED CASES 
INTRODUCTION 
The underlying criminal cases associated with this motion have required this Court to 
` contemplate numerous complex issues of first impression and various controversial aspects of 


the newly enacted Michigan Medical Marihuana Act (MMMA). 


This Court heard oral arguments in this case on or around July 7, 2010. 


On September 14, 2010, this Court released a published opinion and a concurring opinion 
in this matter. 

One of the most notable findings within this Court’s majority opinion was that 
individuals “may either register and obtain a (medical marihuana) registry identification card 
under § 4 (of the MMMA) or remain unregistered and, if facing criminal prosecution, be forced 
to assert the affirmative defense in § 8.” Petitioner is aware of several instances in which 
Michigan district and circuit court judges have ruled contrary to this Court’s ruling on the 
“affirmative defense” section of the MMMA. 

Another very significant decree of this Court’s majority is that the trier of fact shall 
evaluate and determine whether a doctor’s medical marihuana “recommendations resulted from 
assessments made in the course of bona fide physician-patient relationships...” 

In addition, Judge O’Connell felt it necessary to write a separate, concurring opinion 
because he interpreted “the statutory defenses at issue more narrowly than does the majority, and 
also to elabore on issues raised in the briefs and at oral arguments but not as fully addressed 
by the majority opinion.” [emphasis added] 

Judge O’Connell elaborated extensively about the conflicting positions he recalled both 
parties presenting during oral arguments. It is unclear whether he utilized the didiohides 
recording(s) of oral arguments while composing his concurring opinion. It is also unknown 
whether his following recollections of what was said during oral arguments is wholly accurate: 

At oral arguments and in their briefs, both parties.raised numerous 
questions regarding the proper interpretation of the provisions of the 
MMMA. It was made clear that many provisions of this act are subject 


to multiple interpretations, and that obfuscating words and phrases in 
the MMMA have caused nuch confusion on the part of both law 


enforcement officials and defense attorneys wishing to advise their 
clients of their rights and protections under the law. Defense counsel 

was particularly concerned that the law was not specific enough for 

him to advise his clients on both the strictures of the MMMA and the 
ramifications of certain provisions. The prosecuting attorney noted _ 
(presumably at oral arguments) that he was unable to advise 
municipalities, townships, police, and others regarding whether particular 
conduct was permitted or prohibited under the act. More generally, in the 
absence of clear direction from the appellate courts, many citizens believe 
that the MMMA supports and legitimizes the marijuana business. 


As defense counsel emphasized at oral arguments, this Court could take 
a case-by-case approach to resolving all the issues found in the MMMA, 
addressing particular provisions piecemeal and in isolation over years and 
leaving defendants, prosecutors, law enforcement, entrepreneurs, cities, 
municipalities, townships, and others in a state of confusion for a very, very 
long time. Or, in one well-thought-out opinion, it could interpret the essential 
provisions of this act, providing a framework for future application of the new 
statute and giving fair notice to all regarding the scope of acceptable conduct 
under the MMMA. Counsel for both parties advised this Court (presumably 

j at oral arguments) against interpreting the MMMA in a piecemeal fashion 
because of the confusion that would persist. [emphasis added] 

* * * 
At oral arguments, it was revealed that a certain Livingston County doctor 
was selling written certifications for $50. Apparently all one had to do to obtain 
a written certification to use medical marijuana was to show up at this doctor’s 
house and slip $50 under the door. This history of the written certification 
process may in fact jeopardize the entire medical marijuana process for those 
who are legitimately entitled to use it. New checks and balances on this process 
are certainly in order to resolve this problem. [emphasis added] 
* * * 

At oral arguments, the attorneys for both sides expressed their approval of a 
negotiated rule making process. The goal would be to set boundaries for all 
associated with the MMMA. [emphasis added to footnote 35] 


Well after oral arguments had concluded, Judge O’Connell was apparently still 
conducting his own independent inquiry into numerous controversial aspects of Michigan’s 
~ Medical Marihuana Act that were not briefed or at issue in this case. Most striking were his 


revelations that on September 10, 2010, he accessed various websites, which contained several 


media accounts of medical marihuana related issues throughout Michigan. Judge O’Connell’s 
independent research was continuing over two moths after oral arguments were presented and 
up until only a few days prior to the release of this Court’s opinions in this case. 

Judge O’Connell’s concurring opinion even contained a cutout of a advertisement that 
“appeared in the July 19, 2010, iorthem Express Weekly” - a week and a half after oral 
arguments were heard in this case. It’s en whether he was also independently researching 


articles that were written about the Redden/Clark case after oral arguments had been completed. 


LAW AND ARGUMENT 
MCR 2.119(F) requires that Petitioner must normally “demonstrate a palpable error” 
committed by this Court in order to obtain relief in his motion for reconsideration. However, this 
general rule does not prohibit this Court from simply changing its mind because it’s sensible. 
MCR 8.116(D)(1) provides that: 


Except as otherwise provided by statute or court rule, a court may not limit 
access by the public to a court proceeding unless 


(a) a party has filed a written motion that identifies the specific interest 
to be protected, or the court sua sponte has identified a specific interest 

~ to be protected, and the court determines that the interest outweighs the 
right of access; 


_ (b) the denial of access is narrowly tailored to accommodate the interest 
to be protected, and there is no less restrictive means to adequately and 


effectively protect the interest; and 


(c) the court states on the record the specific reasons for the decision to 
limit access to the proceeding. 


Whenever the court enters an order limiting access to a proceeding that otherwise would 


be public, the court must forward a copy of the order to the State Court Administrative Office. 


See: MCR 8.116(D)(3) 

: Michigan Supreme Court Administrative Order 1989-1 governs film and electronic media 
coverage in all Michigan Courts. It i a judge to “terminate, suspend, limit, or exclude film 
or electronic media coverage at any time upon a finding, made and articulated on the record 
in the exercise of discretion, that the fair administration of justice requires such action...” 

Although Administrative Order 1989-1 does not specifically address audio or video 
recordings of oral arguments which are generated or maintained by Michigan’s Court of 
Appeals, it is both relevant and persuasive. If an individual would have submitted a media 
access request to record the oral arguments in this case, it’s extremely likely that this Court 
would have been compelled to grant it. | 

As noted in “Oral Arguments in the Michigan Supreme Court - Discussion Guide - A 

l Resource Produced by the Michigan Supreme Court:” 

All of the Michigan Supreme Court’s sessions are broadcast on — 


Michigan Government Television (MGTV). Unedited video 
recordings of the arguments are available by contacting MGTV ... 

* x * 
The oral argument of cases is the only opportunity the attorneys have 
to speak directly to the Justices... The oral argument is an opportunity 
for the attorney to emphasize and clarify the arguments already 
presented, but, more importantly, it is an opportunity to respond to the 
questions and concerns of the Court about those arguments. The 
arguments can be confusing if you know nothing about the issues because 
much of the conversation between the Justices and the attorneys is based 
upon their common understanding of the facts of the case and the legal 
issues involved. (http://courts.michigan.gov/plc/orals-discussion-guide.pdf) 


On July 15, 2009; “A message from Chief Justice Marilyn Kelly” welcomed citizens “to a 
~ new and virtual courtroom,” that can be accessed on the State Bar of Michigan web page. 


Justice Kelly’s thoughtful remarks can even be viewed streaming online by going to:. 


http://www.michbar.org/courts/virtualcourt.cfm. Her announcement.advocated unprecedented 





transparency throughout Michigan’s judicial branch of government: 


It’s been said that not only must justice be done; it must also be seen 

to be done. Our justice system is premised on openness and transparency. 
But with technology our traditional measures of accessibility are changing. 
From paying traffic tickets to looking up docket sheets, tasks that once 
required a courthouse visit are increasingly done online. Although courts 
are nothing if not creatures of tradition, our concept of openness is 
evolving to meet the expectations of a digital age. [emphasis added] 


So I’m happy to announce that with the help of the State Bar of Michigan, 
the Michigan Supreme Court has expanded its virtual presence with online 
video of our oral arguments, administrative hearings, and administrative 
conferences. All these events are, of course, open to the public at the ` 
Michigan Hall of Justice in Lansing, but now they will be “open” in the 
virtual world as well. [emphasis added] 


Video will be recorded at the Hall of Justice, then posted on the State Bar’s 
web site within 24 to 48 hours after the hearing or conference. You can watch 
selected video and view related agendas or press releases in the same screen. 
I’m very pleased that the State Bar of Michigan is helping the Supreme Court 
to provide this valuable service. Like our valued partner Michigan 
Government Television, which has broadcast Michigan Supreme Court 
oral arguments since 1996, the State Bar is making the court and its 
proceedings accessible to a wide audience; as a result not only the legal 
community but also the general public will better understand the 
Supreme Court and its role in our justice system. [emphasis added] 


Michigan Government Television’s website reveals that: 


When it began to air oral arguments from Michigan’s Supreme Court in 
October of 1996, MGTV became the second television network in U.S. 
history to carry live coverage of a state’s highest court. . 

* * * 
The coverage of House and Senate sessions and Supreme Court oral 
arguments remain the mainstays of MGTV’s programming. 
(http://www. megtv.org/about/the-mgtv-story/) i 


In Scott C. Wilcox's article entitled “Granting Certiorari to Video Recording but Not to 


Televising,” he reports that the United States Supreme Court: 


... has made audio recordings of its public proceedings since 1955 and began 
depositing the recordings annually with the Archives in 1969. Recordings 
are stored in the office of the Marshal of the Supreme Court for the duration 
of each current term, and the Marshal transfers the term's recordings to the 
Archives at the beginning of the following term. After the recordings arrive 
at the Archives, anyone may listen to them or freely copy them. Because the 
Court relaxed its policy governing the copying of tapes of its proceedings in 
1993, the public can now use and copy the recordings even for commercial 
purposes... (http://www.michiganlawreview.org/assets/fi/1 06/wilcox.pdf) 


The United States Supreme Court’s own website indicates that: 
To obtain recordings of Supreme Court oral arguments through the National 
Archives contact the National Archives Motion Picture, Sound, and Video 
Branch, National Archives at College Park, Room 3340, 8601 Adelphi Road, 
College Park, MD 20740-6001. The Branch can be reached by phone at (301) 
837-3540 or by fax at (301)837-3620... 
(http://www.supremecourt. gov/oral_arguments/availabilityoforalargumenttranscri 
pts.aspx) 
The Supreme Court of Texas’ website indicates that even they “posts audio recordings of 
_ oral arguments to allow ready access to the arguments by the public and lawyers across the state. 
The recordings are usually posted within a few hours of the oral argument.” Their “recordings 
are MP3 files,” and anyone can download them with ease by going to their website: 
(http://www.supreme.courts.state.tx.us/oralarguments/audio.asp) 
Despite the fact that Michigan’s Freedom of Information Act provides that the judiciary 
“is not included in the definition of public body,” which would be subject to the Act, the FOIA’s 
primary purpose should absolutely be instructive and recognized by this Court: 
It is the public policy of this state that all persons, except those persons 
incarcerated in state or local correctional facilities, are entitled to full and 
complete information regarding the affairs of government and the official 
acts of those who represent them as public officials and public employees, 


consistent with this act. The people shall be informed so that they may fully 
participate in the democratic process. (See MCL 15.231(2) & 15.232(v)) 


In Ray v Turner, 190 US App DC 290, 304; 587 F.2d 1187 (1978), Judge J. Skelly 
Wright noted the following quotation from James Madison: 
Knowledge will forever govern ignorance, and a people who mean to be 
their own governors, must arm themselves with the power of knowledge 


- gives. A popular government without popular information or the means 
of acquiring it, is but a prologue to a farce or a tragedy or perhaps both. 


CONCLUSION 
As Judge O’Connell argued in his concurring opinion in this case: 
Judges bear the onerous responsibility of applying, interpreting, and shaping 
the law, and we neglect this responsibility when we fail to explain, with 
well-reasoned analysis, our agreement or disagreement with pertinent 
points of law. [emphasis added] 
The preceding highlighted citation is also applicable to any decision by this Court to 
deny the rights of the public to access audio/video recordings of the oral arguments in this case. 
This Court committed palpable error when denying Petitioner’s motion for access to 
audio/video recordings of oral arguments in the above referenced case because it: 
(a) is unjustly limiting access by Petitioner and the public to a court 
proceeding without any party having filed a written motion that identifies 
the specific interest to be protected; 
(b) has never identified a specific interest to be protected with its denial; 
(c) has never determined that this Court’s interest in nondisclosure outweighs 
the rights of the public and Petitioner to access the requested audio/video 


recordings of oral arguments in this case; 


(d) did not narrowly tailor its denial to accommodate any possible interest this 
Court is seeking to protect; 


(e) failed to forward a copy of this Court’s denial order, which limited access 
to a proceeding that otherwise would be public, to the SCO. 
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This public interest in disclosure of the audio/video recordings of oral arguments in the 
above E e case is great and this Court should reverse its denial even if this Court 
determines that it has not committed palpable error. 

The dissemination of full and complete information regarding how this Court decided this 
high-profile case is essential and necessary. 

By allowing Petitioner to freely and publically disseminate the requested audio/video 
recordings of oral arguments, this Court would show the citizenry it serves that it agrees with 
Chief Justice Kelly’s declaration that our “justice system is premised on openness and 
transparency,” and “our concept of openness is evolving to meet the expectations of a digital 

_ age”. (See: http://www.michbar.org/couris/virtualcourt.cfm) 
| lowine this Court’s proceedings to be more accessible to a wide audience will 
significantly benefit not only the legal community but also will allow the general public to better 
~ understand the Court of Appeals and its role in our justice system. 

It seems quite obvious that while Judge O’Connell was in the process of writing his 
concurring opinion, he independently researched numerous controversial aspects of Michigan’s 
Medical Marihuana Act that were not briefed or at issue in this case at hand. 

Even after Petitioner conduct a complete review of all the briefs filed in this case he was 
still unable to grasp how this Court came to many of its EA because it’s apparent that 
many of its findings were based on things that were said during oral arguments. 

The only way for the citizenry of Michigan to determine whether Judge O’Connell 
meee recalled and represented what occurred during oral arguments in this case is to allow 


_ the audio/video recordings to be publically released so they can be scrutinized and debated. 
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RELIEF 
WHEREFORE, Petitioner respectfully requests that this Court: 


(a) grant his Motion for Reconsideration and reverse its Order Denying Access 
to Audio/Video Recordings Pertaining to the Above Referenced Cases. 


(b) grant his motion for a waiver of all fees associated with his motion and the 
production of the requested recordings. 


Respectfully submitted, 


September 30, 2010 R ia Ca 


Eric L. VanDussen - Petitioner 
615 S. Maple Street 

Traverse City, MI 49684 — 
(231) 651-9189 





PROOF OF SERVICI: 


Petitioner Eric L. VanDussen attests that on September 30, 2010, he served a copy of this 


motion and its exhibit to the interested parties listed below by US mail: 


THOMAS R. GRDEN (39288) ROBERT S. MULLEN (54827) 


1200 N. Telegraph Road 30445 Northwestern Highway, Suite 220 
Pontiac, Michigan 48341 Farmington Hills, Michigan 48334 
SHAUN MATTHEW JOHNSON (69036) DANIEL S. KOROBKIN (72842) 

201 Townsend - Suite 900 2966 Woodward Ave. 

Lansing, Michigan 48933 Detroit, Michigan 48201 


LO 


Eric L. VanDussen 





